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Beryn. /  Introductions. B ymoBax, mNOpakTUYHO TPhOX  POKIB
MOBHOMAacHITaOHOTO BTOPIHEHHs poCiiichbKoi deaepalii B YKpainy, NpaBOBUN PEXUM
BOEHHOTO CTaHy € OJHIED 3 yMOB, KOJIM KBami(ikamisi KpUMIHAJIbHUX
IPABOINOPYIIEHb MPOTH BJIACHOCTI Ha0yBa€ NMEBHOTO BCTAHOBJIEHHS 00 €KTUBHOI
CTOPOHHM CKJIQJIB LHMX MPAaBONOPYIIEHb, IO CYTTEBO BIUIMBAE HA MPU3HAYEHHS
MOKapaHHs 1 BIJHECEHHS KPUMIHAJIBHO KapaHOro MISSHHA JO0 KpHUMIHAJIBHOIO
MPaBOMOPYIIECHHS  (3J0YMHY) 3 T[EBHUM pIBHEM TSDKKOCTI Ta CyCHUIBHOI
HeOe3neyHocTl. OnHAaK, BUHUKAE MHUTAHHS, YU BBEJIECHHS IPABOBOIO PEXUMY
BOEHHOTO CTaHY € OOOB’SI3KOBOIO OOTSIKYIOUOK0 YU KBaNl(PiKylOUOH0 OOCTaBUHOIO
MpyU BYMHEHHI KPUMIHAJIBHHUX MPaBOMOPYIIeHb NpOTH BiacHocTi VI pozminy
OcobmuBoi yactuHu KpumiHaabHOro KoJekcy YKpaiHM 1 CHIBBIJHOIICHHS 3
BuMoramu 3aranbHoi udacThuHu KpuminanbHoro kojekcy Ykpainu (mam — KK
VYkpainn).

Mera poOGorn. / Aim. HanucanHs poOOTHM CTaBUTh METYy: BHU3HAYUTH
CYCNUJIbHY HEOE3MEYHICTh Ta KPUMIHAJIBbHY MPOTUIPABHICTE KPUMIHAIBHUX
MPaBOMNOPYIIEHb (KPUMIHAIBHUX MPOCTYMNKIB Ta 3J0YMHIB) MPOTH BIACHOCTI, SKI
BUMHIOIOTHCS B YMOBAX IMPABOBOIO PEKUMY BOEHHOT'O CTaHYy, BPAaXOBYIOUH 3MIHH JIO
3aKOHY MPO KPUMIHAJIBHY BIAMOBIAANIBHICTh Ta MOT0 YMHHY PEJaKIlilo (CTAaHOM Ha
31.01.2025 poky) [1].

Marepiaaun Ta ™meroau./Materials and methods. KpuminanbHo-mipaBoBi

MUTaHHSA TPABOBOTO PEXUMY BOEHHOTO CTaHY JOCHIKYBaJUCS Ta aHali3yBajuCA
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TakuMU HayKoBIsiMy, sk FO. Kapmrok, C. Kupuuenko, B. Jlronsik, b. [Tapaxoncbkuii,
M. IlanoBa, B. Cemenenko, B. XameBa Tta inmmmu. OjgHak, KIUJIBKICTh TaKHX
JOCIIKEHb 1I€ € HEJOCTaTHhOIO TOMY, IO 30poiHa arpecis pocii MpoTH HamIoi
JiepKaBu MOCTaBMIa OaraTo MUTaHb MPH PO3MEKYBaHHI KBasi(ikailii KpUMiHaIbHUX
NpaBOMOPYIIEHb MPOTH BIIACHOCTI HE TUIBKKM 3arajbHUM CyO0’€KTOM, aie 1
3aBOJIOMIHHS ~ 4YYXUM  MaiHOM  CHEHIaJbHUM  Cy0’€KTOM,  HalpUKIaj
BiICBKOBOCTYX00BIIEM Ha 1Mol 000 Ta BpaxyBaHHA yMOB Ta OOCTaBMH BUMHEHHS
TaKMX KPUMIHAJIBHO NPOTUINpaBHUX MAisHb. [lo mpu Te, 3MIHM 70 3aKOHY IIpO
KpUMIHAIbHY BIJMNOBIAANBHICT, TapiJaMEHTOM YKpaiHu OyiaM BHECEH1 Micis
ABAALSITH YETBEPTOTO JIIOTOTO JBI THCSYl ABAALUATH APYroro poky. Tomy BHUHUKAe
HEOOXITHICTh TOTJMOJICHHS PO3yMiHb Ta YSBJIEHb MPO MPABOBHUI PEXKUM BOEHHOTO
CTaHy Ta HEOOXIAHOCTI 3aCTOCYBaHHS HOro SK OOTSKYKOUOoi OOCTaBUHU YU
KBaTiiKyIOUOi O3HAKM CKJIaAy Mpu KBamidikaiii KpUMIHAJIBHUX MPABONOPYIICHb
IIPOTH BJIACHOCTI.

Pe3yabTatu Ta o0roBopenns./Results and discussion. Y BiAnoBiiHOCTI 10
MOJIOKEHb 3aKOHY MPO KpUMIHAIBHY BIAMOBIAAIBHICTH, a came cTarTi Apyroi KK
VYkpainu, MIACTaBOIO ISl MPUTATHEHHS OCOOM /10 KPUMIHAJBHOTO MOKAapaHHS €
CyCITlJIbHa HEOE3MEUHICTh JISHHS Ta HAsSBHICTh BCIX O3HAK CKJIaAy KPHUMIHAJIBHOTO
MIPABOIOPYIIECHHS.

Jlo cknany KpUMIHaJIBLHOTO MPABOMOPYIIEHHS IPOTH BIACHOCTI BITHOCSTHCA:

a) 00 €KT CKJIaqy KPUMIHAJIBHOTO MPABOMOPYIIEHHS MPOTH BJIACHOCTI, TOOTO
€KOHOMIYHE IMPaBO BJIACHOCTI (MPaBO BOJIOAITH, KOPUCTYBATHUCS, PO3NOPSAIKATHUCS),
K€ OXOPOHSIEThCS KPUMIHAIBHUM 3aKOHOJIaBCTBOM; Bl o00’ekTa CKiIaay
KPUMIHAJIBHOTO TIPABOMOPYIIEHHS HEOOXITHO BIIMEXKOBYBATH TPEIMET IUX
KPUMIHAJIBHUX TPaBOMNOPYILIEHb, SKUM BUCTYNAIOTh pedl MaTepiaibHOrO CBITY abo
SIBUIIIA, HAPUKJIIA] 1HGOpMAIlisl, 3 TPUBOAY SKHX BUNHIOETHCS MPOTUIIPABHE JISTHHS ;

0) 00’ekTMBHAa CTOpPOHA CKJAay KPUMIHAJIBHOTO TMPABOMOPYIICHHS MPOTH
BJIACHOCTI, $IKa BKJIIOYa€ B ceOe OOOB’SI3KOBY O3HAKY JMisiHHS (Jil0 — aKTUBHY
MOBEIHKY 0COOM UM O€3A1sUIbHICTh — MACUBHY MOBEAIHKY JIOANHU MPU HEOOX1THOCTI

IISATH, SKa BUHUKA€ BHACIIJOK ITOKJIAJEHUX Ha HeEl JOJAaTKOBUX OOOB’SI3KIB, SIKI
2 2
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MOXYTh OyTH OOyMOBJEH1 1i POAMHHUMHU 3B’si3KaMu, cheporo poOOTH Ta IHIIE),
3a3BUYail 1€ aKTUBHI [ii, 1[0 CIPUYUHAIOTh MaTepiaibHy MIKOAY 0C001, CyCHUTBCTBY,
Jep>kaBi, TOAATKOBI O3HAKHU: CYCIIUJIBHO HeOE3IeuHl HACTIAKW, MPUYUHHUM 3B'I30K
MDK JISSHHSIM Ta HACIIIKaMH, 4ac, MiCIe, CrociO, 3Hapsaasa, 00CTaHOBKAa BUMHCHHS
KPUMIHAJIHO MPOTUIIPABHOTO AISTHHS IPOTH BIACHOCTI;

B) Cy0’€KT CKJIaJy KPUMIHAJIBHOTO MPaBOMOPYIIIEHHS — (h13U9YHA OCYJIHA 0c00a,
sKa Ha MOMEHT BUMHCHHSI KPUMIHAJIHLHOTO MPaBOMOPYIICHHS A0CATIa BIKY, 3 SKOTO
HACTyMae KpUMIHAJIbHA BIANOBIAAIBHICTh (po3ain 4 3arampHoi uvactuHu KK
VYkpainn), 1e BKa3aHO BHIU Cy0 €KTIB, a camMe 3araJIbHAN Ta CIeIialbHUN;

r) cyO’€eKTMBHA CTOpOHA CKJIAAy KPUMIHAJIBHOTO IMPABONOPYIICHHS B JaHHUX
BUJIaX KPUMIHAJIBHO KapaHUX MisiHb, TOOTO TMCHUXIYHE CTaBJIEHHS OCOOM JI0 CBOTO
CYCIIUJIBHO HEOE3MEYHOro JISIHHS B pi3HUX (hopMax - ymMHCIy abo He0OEepexKHOCTI, SIK
000B’S13KOBOT O3HAKH, & TAKOX MOTHUB 1 METa, K JI0JATKOBI O3HAKHU.

B 3anexxHOCTI BiJ TOro, K 3aKOHOJaBEllb MOOYAyBaB CKJIAJ KPUMIHAJIHLHOTO
npaBonopymieHHss B Po3aim VI OcobnuBiit yactuHi KpHMiHAIBHOTO KOJIEKCY
VYkpainu (yciueHuid, GpopMaibHUN 4Md MaTepiaibHUM) AesiKi 0OCTaBHUHHU CYCHUIHHO
HEOE3MEeYHOTro [isIHHS € OOOB’SI3KOBUMHU 11 MOr0 BHU3HAYEHHS Ta CYTTEBO
BIUTMBAIOTH HA KPUMIHAJIBLHO MPABOBY KBaTi(iKaIlito.

Sk 3asHauvanmocs, mo micas 24 motoro 2022 poky, KoaM BigOysiocs
IMpoKOMaciiTabHe BTOPTHEHHsI pociiickkoi (eneparltii B Hairy aepxaBy, BepxoBHa
Panga Ykpainu, y BiamoBigHocTi 10 moiokeHb ctarti 106 Koncturymii Ykpainu [2],
3aTBepauia Yka3 IlpesumeHta mpo BBEJAEHHS BOEHHOTO CTaHy, i SIKOTO
MPOIOBXKYETHCS Y BIAMOBITHOCTI IO HOPM 3aKOHOJIABCTBA IO TEHEPIIIHIN Yac

[TonsiTTa BeHHOro craHy 3akpimieHo B cTtarti 1 3akoHy VYkpainu «IIpo
MPAaBOBUI PEKUM BOEHHOTO CTaHy»: BOEHHHMH CTaH - 1€ OCOOJMBHUI NpPaBOBUMN
pPEeXHUM, 10 BBOJUTHCS B YKpaiHi ab0 B OKpeMHX ii MICIIEBOCTAX Yy pa3i 30poiHOi
arpecii 4u 3arpo3W Hamanxy, HeOe3MeKH Jep’KaBHIM HE3aJeKHOCTI YKpainu, ii
TepUTOpiaIbHIA IIIJIICHOCTI Ta IMependayae HaJaHHS BIAMOBIIHUM OpraHam
JIep>)KaBHOI BJIa/JH, BINCHKOBOMY KOMAaHJYBAaHHIO, BIMCHKOBUM aiMIHICTpaIlisiM Ta

OopraHaM MiCIIE€BOTO CaMOBPSIyBaHHS MOBHOBa)XE€Hb, HEOOXITHUX MJI BiJABEPHEHHS
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3arpo3u, BiAcidi 30poiHO1 arpecii Ta 3a0e3neYeHHs HaIlllOHAIBHOI O€3MeKH, YCYHEHHS
3arpo3u HeOe3MeKu Jep>KaBHIM HE3aIeKHOCTI YKpaiHu, 11 TepUTOpiaibHIN
IUTICHOCTI, @ TaKOK TUMYAaCcOBE, 3yMOBJICHE 3arpo3010, 0OMEXKEHHSI KOHCTUTYLIMHUX
mpaB 1 CBOOOJ JIFOJUHU 1 TPOMAJSHUHA Ta MpaB 1 3aKOHHUX 1HTEPECIB IOPUAUYHUX
0ci0 13 3a3HaYCHHSAM CTPOKY il IIuX oOMexeHs [3].

AHanoriyHe BU3HAYEHHs MependadyeHo 1 B CTarTi nepinil 3akoHy YkpaiHu
«IIpo o6opony Ykpainu» [4]. [lopiBHSIBIIM 1Ii HOPMH, MOKHA BUIUINTH HACTYIHI
03HAKH BOEHHOT'O CTaHY:

- 1€ PaBOBUM PEXKUM;

- BBOJMTKCSA B JIII0 32 YITKO PETIAMEHTOBAHOIO MPOIIEAYPOIO;

- MOXXE TMOIIUPIOBATUCA SIK HAa BCIO TEPUTOPIIO JIEpKaBU, TaK 1 Ha OKpemi
MICIIEBOCTI;

- JIep>)KaBHMM OpraHaMm Ta OpraHaM MiICIIEBOTO CaMOBPSAYBaHHS HAJAIOThCS
MEeHI TOBHOBAXEHHS II0JJ0 OOMEKEHHSI KOHCTUTYIIMHUX MpaB, CBOOOJ JIOAUHU Ta
rpOMaJIsTHUHA, OJIHAK Taki 0OMEKEHHS MOBUHHI MaTH YiTKI YaCOB1 PaMKH.

CycninpHa HEOE3NMEeUHICTh KPUMIHAJIBHOTO TMPABOMOPYIIEHHS B 4Yac, KOJH
TPUBAIOTh AKTWMBHI OOHOBI Aii, OUIBLIICTH JIOJEH mepeOyBae KOXKHOTO AHS TiA
BIUTMBOM TPHUBOTH 32 CBOE JKUTTS 1 JKUTTSA CBOIX OJM3bKUX, 0araro XTO BTpPATUB
KUTJIO Ta MalHO, BPA3JIMBICTh CYCIUIBCTBA CTA€ 3HAYHOIO, TOMY YMOBH BOEHHOTO
CTaHy, fIKl 3aKpIiIUIEHI B [II0YOMY KpHMIHAJIbHOMY 3aKOHI € BHIIPABJaHUMH Ta
CYTTEBUMH.

3 Oepe3ns wmicsaus 2022 poky IlapnameHToM Oyiau BHECEHI 3MIHM B
Kpuminaneuuii kogeke Ykpainu, 1€, ik 00TshKyroua Ta KBaiikyroua o0cTaBuHa AJIs
JESKUX KPUMIHAJIBHUX TPABOMOPYIIEHh MPOTH BJIACHOCTI 3a3HAYAETHCS BOECHHHM
ctad. OJHaK, 3aKOHOJIaBEIlb 3aCTOCOBYE pi3HI Moro nedinimii, Taki K, «B yMOBax
BOEHHOTO CTaHy» ab0 «3 BUKOPUCTAHHSIM BOEHHOTO CTaHy», «B yMOBaX Jii peXUMY
BOEHHOTO CTaHy».

Pi3He 3acTOCYBaHHS TaKMX BU3HAYCHb HE A€ MOKJIMBOCTI 3’SICyBaTH MUTAHHS
9y BCl KpUMIHAQJIBbHI MPABOMOPYIIEHHS, IO TMOCATAIOTh HAa MPaBO HAa MaWHO, SKi

BUMHIOIOTBCA TIICJIA BBEJACHHS MPABOBOTO PEXHUMY BOEHHOTO CTaHy OyAyTh
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BpaxoByBaTH JaHUWA yac ab0 OOCTAaHOBKY UYMW YMOBH BYMHEHHSA KPHUMIHAJIBHO
OPOTUIPABHOTO [IISIHHA 1, BIAMOBIAHO, BpPaxOBYBaTHCS fAK KBalipikyroua uu
00TsDKyI04Ya O3HaKA.

O06’ennana nanara KacariifHoro KpuMiHaNbHOTO Cydy y ckiaai BepxoBHoro
Cyny po3riisiHyja Ta TpUHHsIA PIIIEHHS, 0 0COOJMBO KBaTi(hiKyIOUOK O03HAKOIO
KpPaJlKKU € 11 BUNHEHHSI B YMOBAaX BOEHHOT'O CTaHy 1 3aCTOCYBaHHS JJaHOT HOPMH €
MPaBIJIBHUM 0€3 BpaxXyBaHHs CIIPUYMHEHOT IIKOIH.

OpHak, BUMHEHHS KPUMIHAIBHOTO MPABOMOPYILIEHHS 3 BUKOPUCTAHHSAM YMOB
BoeHHOTO cTaHy (myHKT 11 wactuam 1 crarti 67 KK Ykpaiaw) HE € TOTOXHIM B
PO3yMIHHI Ta TJIyMauy€HHI 0OCTaBHH BUMHEHHS KPUMIHAJIBHOTO MPABOMOPYIIECHHS K
O0OB’SI3KOBOT ~ O3HAKM  OO’€KTMBHOI ~ CTOPOHM  CKJIaAy  KPUMIHAJIBHOIO
MIPaBOMNOPYIICHHS. MPOTH BJIACHOCTI 1 IOBMHHAa BpAaxoOBYBATHCS SK OOTsDKyroua
oOcTaBMHA MpH NPU3HAUYEHHI KPUMIHAJIBHOTO TOKAapaHHS, BUXOISYM 3 peajbHUX
00CTaBMH BYMHEHHS KPHUMIHAJIbHO MPOTUIIPABHOTO MISHHA, IO IMOCSTae Ha MailHO
ab0 Ha HOro Ipaso.

Bucnosku./Conclusions.

BpaxoByroun, 110 nonoxeHHss KpumiHanbHOro KoAekcy YKpaiHu HalleKaTh 110
BHKJIFOUHOI KOMITETEHITIT 3aKOHOIaBIsl — BepxoBHO1 pagu YKpaiHH, 3aCTOCYBaHHS SIK
kBamidikyrouoi abo ocobauBO KBami(piKyr0uoi O3HAKM YMOBHU BOEHHOTO CTaHy €
000B’SI3KOBUM, SIKIIIO BOHA MpsMO TiepeAdadeHa B aucno3uuii crarti Po3ainy VI
«KpuminanapHi IpaBONOPYIICHHS IPOTH BIACHOCTI» OCOOIMBOI YaCTUHU 3aKOHY PO
KPUMIHAJIbHY BIJMOBIJATbHICTb.

Opnak, mo0 HE BUHUKAJIM CKJIAAHOLIl B MPAaBUIBHOMY Ta OJHO3HAYHOMY
3aCTOCYBaHHI TIOJIO)KEHb KPUMIHAJIBHOTO 3aKOHOJABCTBA HEOOXITHO BHECTU 3MIHH
[TapnamenTy Ykpainu 10 THX HOpM, fKl MepeadadyaroTb YMOBH MPABOBOTO PEXKUMY
BOEHHOTO CTaHy Ta oimiiHo 3akpinmutu Take mojoxkeHHs B KK VYkpaiam, mro
YHEMOXJIMBUTh HEOJJHO3HAUHICTh 3aCTOCYBAaHHS HOPM IIPaBa, 1110 CTOCYIOThCS MpaBa
BJIACHOCT1, TUM O1JIbIIIE, 1[0 TaKi BUMOTH BUCYBAIOThC €BPOINMEUCHKUM CYJIOM 3 MPaB

JJFOAUHUA.
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